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Please also consider that NH State Prison guards are trained at the PSTC

First of all after following the news articles about this commission I believe that if Police receive
100 hours of firearm training they should probably receive 200 hours of training in how not to
apply deadly force! 100 hours of mental health training and 100 hours of DE-escalation
training.

In fact, only about a quarter (27%) of all officers say they have ever fired their service weapon
while on the job, according to a separate Pew Research Center survey conducted by the
National Police Research Platform. The survey was conducted May 19-Aug. 14, 2016, among a
nationally representative sample of 7,917 sworn officers working in 54 police and sheriff’s
departments with 100 or more officers.

https://www.pewresearch.org/fact-tank/2017/02/08/a-closer-look-at-police-officers-who-
have-fired-their-weapon-on-duty/

Law enforcement agencies have reported that anywhere from five to 15 percent of their annual
calls involve an individual struggling with mental illness. These calls may include a missing
person, criminal activity, erratic behavior, or even someone threatening to harm themselves or
others.

In any case, it’s paramount for law enforcement departments to provide their officers with
thorough policy and training for policing the mentally ill.

https://www.powerdms.com/blog/policing-the-mentally-ill-tactics-best-practices/

The NH State Prison for Men in Concord houses the Secure Psychiatric Unit which admits
severely Mentally Ill men and WOMEN who have not been convicted of crimes, they have been
civilly committed by a probate court for treatment. The corrections officers are again trained by
the same Police Standards and Training Council.

In December of 2017 a young man 34 year old Phillip Borcuk died in the RTU a mental health
unit for convicted prisoners above the Secure Psychiatric Unit. Transparency is not available in
the prison and in fact if anyone brings in or possesses a cell phone within it can be charged

mailto:nh_cherokee@yahoo.com
mailto:LEACT@doj.nh.gov
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW HAMPSHIRE


* * * * * * * * * * * * * * * * * * 
                                  * 
DISABILITY RIGHTS CENTER-NH, 


Plaintiffs,


v.


HELEN HANKS, in her official 
capacity as Commissioner of the 
NEW HAMPSHIRE DEPARTMENT OF 
CORRECTIONS, and MICHAEL A. 
ZENK, in his official capacity 
as Warden of the NEW HAMPSHIRE 
STATE PRISON FOR MEN, 


Defendants.


*
*
*
*
*
*
*
*
*
*
*
*
*
*
*


1:18-cv-160-LM
April 18, 2018 
2:33 p.m.


* * * * * * * * * * * * * * * * * *


TRANSCRIPT OF MOTION HEARING 
MOTION FOR PRELIMINARY INJUNCTION


BEFORE THE HONORABLE LANDYA B. McCAFFERTY


Appearances:


For the Plaintiff: Andrew Laurence Milne, Esq.
Francesca Broderick, Esq.
Disability Rights Center 


For the Defendants: Lindsey B. Courtney, Esq.
NH Department of Justice


Rebecca Woodard Ross, Esq.
NH Attorney General's Office 


Court Reporter: Liza W. Dubois, RMR, CRR
Official Court Reporter
U.S. District Court
55 Pleasant Street
Concord, New Hampshire 03301 
(603) 225-1442
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P R O C E E D I N G S


THE CLERK:  This court is in session and has 


for consideration a hearing on a motion for preliminary 


injunction in the matter of Disability Rights Center of 


New Hampshire versus New Hampshire Department of 


Corrections Commissioner, et al, civil matter 


18-cv-160-LM. 


THE COURT:  Okay.  Let me have counsel 


identify themselves for the record and for my benefit, 


if you would.  


MR. MILNE:  Your Honor, Andrew Milne with the 


Disability Rights Center.  


MS. BRODERICK:  Attorney Fran Broderick for 


the Disability Rights Center. 


THE COURT:  Okay.  So Milne and Broderick. 


MR. MILNE:  Yes.


MS. BRODERICK:  Yes.  


THE COURT:  And Department of Corrections -- 


MS. COURTNEY:  Correct.  Lindsay Courtney for 


the Department of Corrections. 


MS. ROSS:  Rebecca Ross for the Department of 


Corrections. 


THE COURT:  All right.  Nice to meet 


everybody.  


Okay.  Now, I have in front of me plaintiff's 
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expedited motion for preliminary injunction with oral 


argument requested, document number 4, and defendant's 


objection to that and then the reply as well. 


I've read each of these and what I'd like to 


do is just go over what I think the narrow issue is, 


more narrow than your original motion, for today and you 


can tell me where I'm wrong, clarify for me what I have 


perhaps misunderstood.  


Okay.  So, now, on -- I'm going to go through 


some facts as I've read them and as they're alleged, 


just to make sure that they're not disputed.  And where 


you dispute them, let me know.  


December 7th of 2017 is when the Disability 


Rights Center saw the Union Leader article, received it, 


read it, became on notice of PB's death.  


December 18th is when the Disabilities Rights 


Center notified the Department of Corrections' attorney 


and -- of a probable cause determination and requested 


records by January 8th.  


So you were giving, at that point -- 


Disabilities Rights Center was giving the Department of 


Corrections essentially 21 days to get back to you with 


the records.  All right.  


January 8th comes and goes and you receive 


nothing, and then on January 9th you received -- the 
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Disabilities Rights Center receives a letter indicating 


that you're not going to get records, essentially, 


because the Department of Corrections does not see any 


reasonable inference of abuse or neglect.  


In a letter January 11th, Disabilities Rights 


Center explains the basis, gives a basis for the 


probable cause determination, and then after that there 


are some emails, some voicemail messages, as it reads 


made -- entreaties made from Disabilities Rights Center 


to Department of Corrections to see their response, 


essentially, to your January 11th letter.  


Then January 26th occurs and on that date, 


Department of Corrections' lawyer indicates that 


referring back to the January 11th letter from the 


Disabilities Rights Center -- basically the gist of the 


response at that point is, well, I'll look at your 


January 11th letter, probably this weekend, and I'll 


respond.  Now, that is more than a month after the 


original request, which was made on December 18th of 


2017.  


So January 30, having heard nothing, 


Disabilities Rights Center requests a status update.


Then there's a telephone conversation a couple 


days later, February 2nd, as I understand it, and 


Disabilities Rights Center learns that, in fact, the 
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January 11th letter has not been reviewed as of 


February 2nd and the attorney is maintaining that 


there's no probable cause.  


So February 20th comes, Disability Rights 


Center files this lawsuit and files a motion for 


injunction -- injunctive relief, which is before me now 


on March 6th.  


It is after that that Department of 


Corrections then provides documents, two sets of 


documents, one set on March 15th and another on the 


20th, and then three days later files its objection to 


the request for injunctive relief and indicates to me, 


to the Court, that all documents have been provided.  


That's essentially the factual recitation as I 


understand it.  Any -- any -- obviously you might want 


to add -- add or subtract, but anything in that that is 


not accurate that I just described?  


MR. MILNE:  Your Honor, that's all, I think, 


pretty precisely accurate.  There have been some 


developments since the -- the last fact that you 


mentioned. 


THE COURT:  Okay.  And I would -- I would want 


you to update me as to -- I just want to make sure I've 


got the facts that lead up to today in -- in order.  


And any objection at all, Attorney Courtney?  
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MS. COURTNEY:  Well, I would just -- I would 


just note factually on the 2nd, it's my understanding 


that when DRC counsel had a conversation with DOC 


counsel that it wasn't expressed that DOC counsel had 


yet to review the letter, that it -- they were in the 


process of reviewing the letter.  


In terms of what has happened since our filing 


on March 23rd -- 


THE COURT:  And I want to get to that, but 


before we get there -- 


MS. COURTNEY:  Oh, okay. 


THE COURT:  -- any other -- 


MS. COURTNEY:  No objections other than that. 


THE COURT:  Okay.  All right.  


Now, having read through, obviously, the 


objection as well as the reply, the reply indicates, 


from Disabilities Rights Center, that all documents have 


not been handed over and according to the reply, what is 


still needed -- and I'm going to go through each of 


these and then I want you to tell me what's happened 


since and how either more narrow, less narrow, my focus 


is for purposes of this hearing.  


Okay.  So you still need incident reports 


involving P.B., video recordings involving P.B., to the 


extent there are either of these, both of these, and 
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then after you reviewed the documents you received on 


March 15 and March 20th, Disabilities Rights Center 


discovered a need for staff training records and certain 


DOC policies.  And I know that there is also a concern 


with regard to any future records.  


That's my understanding of where we are today, 


so let me let counsel adjust that.  


Go ahead, Attorney Milne.  


MR. MILNE:  Thank you, your Honor.  


So of the records we indicated were still 


missing, we received all of them that are available to 


the department except for the staff training records.  


And with regard to the video, we received a 


very -- we received two seconds of video for the 


incident. 


THE COURT:  Two seconds of video.  So it's 


literally almost -- 


MR. MILNE:  Almost nothing. 


THE COURT:  Okay.  


MR. MILNE:  And as you mentioned, there is the 


issue of our future requests that we are likely to make, 


the promptness with which they fulfill those requests, 


and one other related issue that's -- that we mentioned 


in our pleadings is if we determine there's probable 


cause to expand the investigation based on what we learn 
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in the course of the investigation to suspect that 


others may be at risk of abuse or neglect that 


defendants -- you know, our -- what we're asking for is 


that they be enjoined from -- from disagreeing with 


our -- or from withholding records based on their 


disagreement with our determination of probable cause. 


THE COURT:  Okay.  All right.  All right.


Attorney Courtney, staff training records, 


video, and then the future.  So if you would -- 


MS. COURTNEY:  Yeah.


THE COURT:  Go ahead. 


MS. COURTNEY:  With respect to the staff 


training records, those were requested, I think, on 


March -- March 26th, via a new letter, necessitated a 


meeting which was held April 3rd to really clarify the 


scope of what they were requesting.  


DOC has agreed to provide those.  We are 


working diligently to obtain them.  The problem is the 


scope is pretty broad and requires us to contact 


multiple people in multiple parts of the department.  


They are working on that.  As soon as they are 


available, we will provide that.  


With respect to the videos, counsel is correct 


that we did provide a video that was two seconds long.  


However, we also provided all of the surveillance 
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videos.  We have provided everything that the department 


has in its possession regarding video coverage.  


And with respect to the future requests, we 


have discussed this with DOC.  We are absolutely willing 


to cooperate in any future requests.  We don't 


anticipate having -- taking issue with their 


determination of probable cause, but we're not willing 


to agree that that's not subject to judicial review 


ever.  So I think that's where the impasse is. 


THE COURT:  Okay.  So there was a 


meet-and-confer on April 3rd and there's still not 


clarity after that meet-and-confer as to what it is that 


the -- the Disabilities Rights Center is looking for; is 


that -- or there is clarity?  


MS. COURTNEY:  There is clarity, your Honor.  


THE COURT:  And so why would it be April 18th 


and they still would not have staff training records?  


MS. COURTNEY:  They're looking for extensive 


records as well as certificates from personnel files, so 


it's taken a while to get in touch with the individuals 


who may have the training records.  Correctional 


officers attend an academy, it's my understanding, and 


they attend other trainings throughout the year.  So 


having to go back and track down what each individual 


officer involved in the incident has actually 
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participated in has taken some time. 


THE COURT:  Okay.  All right.  How many 


officers involved?  Are there a number?  


MR. MILNE:  About seven. 


THE COURT:  Seven officers?  Okay.  


And so you've asked, essentially, for the 


training and history of certifications of those seven 


officers; is that -- 


MR. MILNE:  Yes, with respect to certain 


types of training.  I think -- do you remember how many 


types -- about four different types of training.  


MS. BRODERICK:  It's five. 


THE COURT:  Okay.  And is this being provided 


on a rolling basis as -- for instance, you get one 


officer's records, you provide it to them, or are you 


waiting to get all seven and have a certain quotient of 


records before you actually turn them over?  How's that 


process work?  Between April 3rd and April 18th, today, 


none have been turned over?  


MS. COURTNEY:  No training records have been 


turned over to DRC at this point in time.  As of late 


last week, I started to receive items from the 


department and I'm compiling them, waiting for 


additional records.  We're still waiting on the actual 


policies.  
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It's my understanding that they want the 


actual training documents and not just certifications of 


what trainings the officers have completed and that 


requires going back.  I still have to talk to the 


individual in charge of the academy to see if that's -- 


what we can get from them and how long that would take 


and what they actually have in terms of training 


materials. 


THE COURT:  Okay.  All right.  


And video; so apparently you've received all 


the surveillance videos. 


MR. MILNE:  Yes, that's true.  And I didn't 


mean to suggest that we -- that those had been withheld.  


So we received surveillance video from the 


hallways that show -- but they don't show what goes on 


inside of Mr. Borcuk's cell and what the responding 


officer or correctional officers did when they entered 


his cell. 


THE COURT:  And do you have reason to believe 


they actually have that type of video?  


MR. MILNE:  So in the surveillance video from 


the hallways, we can see that the officer is holding a 


handheld camera for several minutes in accordance with 


their policies for responding to certain types of 


incidents.  
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We've been told that the battery in that 


camera died and so we were initially told that the 


recording only lasted 15 seconds.  We're requesting to 


receive that.  And then what we received was two 


seconds.  


And I -- I don't know whether there is footage 


out there or not and so at this -- my understanding is 


that that is all that is available to DOC.  And so if 


that's the case, obviously, we can't insist that they 


provide us something they don't have, although I think 


that, as you will hear in my argument, there's -- there 


are concerns we have based on how those facts developed. 


THE COURT:  Okay.  And so let me just see 


where the nature of the dispute is.  


With respect to the April 3rd meet-and-confer, 


do you have -- are you requesting any order from me to 


speed up that process or are you confident in 


Attorney Courtney's efforts at this point to comply with 


your requests for those records?  And it sounds as 


though she's gathering them, it's taking more time than 


she anticipated, but do you have any -- any issue you 


would like to press with respect to staff training 


records and the training documents themselves today?  


MR. MILNE:  Yes, your Honor, in addition to an 


order about requests for records we make in the future.  
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With respect to the staff training records, we 


are asking the Court for an order that those be produced 


within two days from today's -- or from whenever you 


rule on the motion.  And I can -- you know, I understand 


the -- that there are, you know, reasons for the delay 


that I think that an order from this Court can help to 


address, as I'll discuss in my -- 


THE COURT:  All right.  Okay.  And so video -- 


I'm hearing you say that you're disappointed that the 


video you've received does not show you anything, 


frankly, that helps you determine what happened.  The 


video that you have is just sort of the hallways and you 


have reason to believe there might have been a cell 


phone video perhaps taken by an officer or maybe an 


officer had a video camera and that, unfortunately, that 


video appears to be unavailable to you.  


Are you pressing the surveillance -- the video 


issue today?  


MR. MILNE:  No, not in terms of an order to 


turn it over.  I think that we -- my understanding is we 


received what's available. 


THE COURT:  Okay.  All right.  Okay.  


Now, with respect to then future requests, 


there is at least -- there's future and completely 


separate incidents that could happen in the future that 
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you could learn about that you would -- you're asking 


for injunctive relief with respect and then there is any 


expansion of this particular investigation, for 


instance, you uncover something and you want to look 


into some other incident and you learn about it through 


this investigation.  So there's sort of future and 


distinct and future with respect to an expansion 


thereof. 


MR. MILNE:  Not exactly, your Honor. 


THE COURT:  Okay.  Go ahead.  


MR. MILNE:  So as our investigation into the 


death of Mr. Borcuk continues, we are likely to request 


more records related to Mr. Borcuk and his death.  


And, secondly, the second category is that in 


the course of this ongoing investigation, we may 


determine that there's probable cause to believe that 


other residents are at risk based on conditions that -- 


related conditions to what happened to Mr. Borcuk.  


So it's not as if we're asking for an order 


that relates to -- 


THE COURT:  Some unknown -- 


MR. MILNE:  Yes. 


THE COURT:  -- in the future.  Okay.  All 


right.  Okay.  That's helpful.  


All right.  So now I understand, I think, the 
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scope of what's remaining.  Is there anything else that 


you need by way of clarifying the scope, and then I'll 


hear from both of you with respect to what I should do 


with what is remaining.  


MR. MILNE:  No, your Honor. 


THE COURT:  Okay.  Attorney Courtney, anything 


by way of -- 


MS. COURTNEY:  Not in terms of the scope, your 


Honor. 


THE COURT:  Okay.  All right.  


So, really, it's two things; it's staff 


training records and training documents themselves on 


an expedited basis is something that you want within 


two -- two days, something along those lines and then 


the second would be future requests related to what you 


uncover in this case.  


Okay.  All right.  Let me let you go ahead, 


Attorney Milne.  


MR. MILNE:  Thank you.  Shall I go to the 


podium?  


THE COURT:  Wherever you're most comfortable.  


MR. MILNE:  Okay.  I'll give the podium a 


shot.


May it please the Court.  


THE COURT:  Yes.
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MR. MILNE:  Your Honor, defendants have 


seriously jeopardized the effectiveness of the 


Disability Rights Center's investigation, federally 


authorized investigation, into the death of Philip 


Borcuk at the state prison and we need this Court's help 


to prevent further damage by ordering two things:  One, 


as we continue our ongoing investigation and we request 


more records, defendants must comply with our records 


requests within strict time frames.  We're asking for 


three days going forward and within two days for the 


records we've already requested that defendants still 


have not turned over, the staff training records. 


THE COURT:  So within three days of your 


initial request for any -- any future expansions -- 


that's going to be my shorthand for this -- and two days 


then for things that you've been awaiting, such as the 


staff training records, et cetera.  


MR. MILNE:  Yes, your Honor. 


THE COURT:  Okay.  Go ahead. 


MR. MILNE:  And, secondly, we ask that the 


Court order that if during our investigation we discover 


probable cause to suspect that other residents are also 


subject to abuse or neglect, defendants must not 


continue to deny or delay our access because they 


disagree that we have the sole authority to determine 
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probable cause to investigate them.  


For the last four months since opening our 


investigation into the death of Mr. Borcuk, we've been 


requesting access to various records we need in order to 


conduct an effective investigation and we had to resort 


to filing this lawsuit and motion for injunction before 


defendants began to provide us any records.  


Now that we received some records, initially 


on March 15th, three months after our request, and 


others as recently as two days ago, four months after 


our request, reviewing them has enabled us to identify 


certain staff training records that are important to 


shedding light on suspected neglect and how defendants 


responded to Mr. Borcuk.  We requested these additional 


records March 26th and defendants still have not 


produced them, more than three weeks later.  


The initial delays of three to four months and 


the subsequent delay of weeks before providing us 


records that we were entitled to receive promptly has 


prevented us and continues to prevent us from conducting 


as effective an investigation as Congress intended. 


THE COURT:  You were going to tell me about 


subsequent events.  


The March 26th request, you've still not 


received records since that request?  







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


 


 


18


MR. MILNE:  We did receive records, but not 


the staff training records.  We didn't receive all of 


the records we requested on March 26th. 


THE COURT:  So still not all the records.  And 


those would be records I've already heard about, the -- 


MR. MILNE:  Yes. 


THE COURT:  Okay.  Go ahead.  


MR. MILNE:  The -- the delays have impeded our 


ability to investigate before evidence becomes stale or 


unavailable, before witnesses' memories begin to fade or 


become influenced by narratives of what happened.  All 


the while, other inmates may remain at risk from 


continuing conditions of abuse or neglect.  


In the last few weeks when we have started 


receiving records, we've worked very hard to review them 


as quickly as possible in order to conduct interviews of 


inmates and staff who may have information about 


Mr. Borcuk's death or the care he received leading up to 


it, but we have not been able to conduct all of the 


interviews yet and did conduct some interviews without 


key information because we only received some critical 


records as recently as two days ago and still have not 


received the staff training records.  


Without the Court's help, DRC is likely to 


continue suffering irreparable harm going forward in our 
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investigation.  Defendant's counsels have indicated that 


understaffing of the defendant's agency and of the 


Attorney General's Office will continue to cause delays 


in the production of records we request in the future as 


will the bureaucratic obstacles to sharing records and 


that they are not willing to agree that if DRC 


determines probable cause to expand the investigation 


that they will accept our determination.  


But defendants' position is untenable.  


Imagine if a foster home could have struck a DCYF 


investigation by disagreeing with investigators' 


suspicion of abuse or neglect or withholding records 


because they were understaffed.  We can't let those who 


are suspected of abuse or neglect determine whether they 


should be investigated and how soon.  


Defendants' position is likely to continue 


causing irreparable harm to our federally mandated 


ability to investigate Mr. Borcuk's death and 


investigate any broader conditions of abuse or neglect 


that may threaten other residents.  


Defendants' counsel have indicated that they 


cannot comply with our records requests promptly because 


they lack sufficient staffing and data management 


systems to respond quickly without jeopardizing health 


and safety of other -- of inmates, but they need to be 
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able to ensure residents' health and safety while also 


cooperating with a federally authorized investigation.  


After all, our investigation is intended by 


Congress to assure residents' health and safety, 


providing an independent check on state systems.  


Congress established the protection and advocacy systems 


such as the Disability Rights Center because it 


recognized that individuals with disabilities are 


vulnerable to abuse and neglect and that state systems 


for monitoring their rights and safety are frequently 


inadequate.  


We were initially created pursuant to the 


Developmental Disabilities, or DD, Act, which was 


intended to enable us to protect and advocate for 


individuals with developmental disabilities; and then 


our role was extended to individuals with mental illness 


under the PAIMI Act.  


The two acts are considered companion statutes 


in the case law because they have a similar structure 


where under both when a P&A such as the DRC receives a 


complaint or determines probable cause to suspect abuse 


or neglect, we're entitled to access all the records of 


the individual or individuals, as well as other relevant 


documents such as investigative documents, and the DD 


Act specifies strict timelines for a facility to provide 
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access to the records, generally within three days, but 


in the event of a death investigation, immediately, not 


later than 24 hours from the request.  


Under the PAIMI Act, access to records must be 


provided promptly and courts have used the more specific 


DD Act time frames as a guideline for ordering 


facilities to turn over records under the PAIMI Act as 


explained in our memo of law.  We're asking the Court to 


do the same by ordering defendants to comply with all 


future requests under our PAIMI authority within three 


days.  


The PAIMI Act makes clear the DRC has the 


authority to access records when its own staff determine 


there is probable cause to suspect abuse or neglect and 


the case law cited in our memo makes clear that 


facilities cannot deny or delay access because they 


disagree with the determination of probable cause.  


In this case, DRC read a news report of 


Mr. Borcuk's death stating he died due to self-injurious 


behavior while in his prison cell of the Residential 


Treatment Unit or RTU.  DRC staff are familiar with the 


RTU from monitoring the rights and safety of people with 


disabilities in state facilities.  


We know the RTU is a specialized unit of the 


prison where inmates with mental illness are supposed to 
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receive mental health treatment.  So when we read a 


report saying he died due to self-harm on a unit that is 


supposed to provide care for individuals with mental 


illness, we determined there were reasonable grounds to 


suspect that his death resulted from neglect.


The PAIMI Act specifically defines neglect 


with several example of neglect that we suspected might 


have caused Mr. Borcuk's death, including failing to 


establish or carry out an appropriate treatment plan, 


failing to provide adequate healthcare, failing to 


provide a safe environment, appropriate supervision, or 


adequate levels of appropriately trained staff.  Any of 


those failings constitutes neglect under the PAIMI Act 


if it results in or -- results in the serious risk of 


injury or death.  


THE COURT:  Can I ask a quick question 


before -- 


MR. MILNE:  Yes. 


THE COURT:  -- of Attorney Courtney before we 


continue.  


Attorney Milne is structuring his argument, I 


think, around irreparable harm, right? -- but there is 


at least some allusion as well you're talking about in 


some ways also just likelihood of success.  And so I 


just want to clarify ultimately for -- for a -- a -- 
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some form of permanent injunction, you've reserved your 


right to dispute likelihood of success and the other two 


prongs, but you -- for purposes of today and today only, 


the -- the only issue you're arguing and disputing is 


irreparable harm in terms of the four-prong test to -- 


for DRC to get this injunction.  


Is that correct, or are you saying today, 


actually, he should be arguing likelihood of success, he 


should argue all four prongs?  


MS. COURTNEY:  Correct, your Honor.  The only 


prong that I was planning on addressing today was the 


irreparable harm. 


THE COURT:  Irreparable harm.  Your argument 


is, Judge, we've given him everything, we're going to 


give him everything, can't show irreparable harm. 


MS. COURTNEY:  Today, yes.  Correct. 


THE COURT:  Okay.  Just wanted to be clear for 


purposes of your argument.  


Go ahead.  


MR. MILNE:  Thank you, your Honor.  


So having -- DRC, having determined probable 


cause, sent a letter to defendants' counsel at the AG's 


office informing them of our determination and 


requesting the records under the PAIMI Act.  Defendants' 


counsel didn't produce any records and replied more than 
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three weeks later, disagreeing that we had probable 


cause to suspect neglect. 


THE COURT:  Would that be Attorney Courtney or 


a different attorney?  


MR. MILNE:  That was a different attorney who 


typically represents the Department of Corrections, but 


in the context of this -- after we filed suit, Attorneys 


Courtney and Ross took over. 


THE COURT:  Okay.  All right.  


MR. MILNE:  So defendants' counsel at that 


time didn't produce any records or as I -- as I said, 


disagreed we had probable cause.  She maintained that 


position, forcing us to file this suit to protect our 


federal mandate to investigate abuse and neglect of 


vulnerable individuals.  


And defendants' counsel at that time also 


maintained that either if we were entitled to 


investigate, we were not entitled to access records of 


what she called the joint investigation by defendants 


and the state police until the investigation was final, 


which would take at least another 90 days.  


After we resorted to filing suit and this 


motion, defendants began producing some records and 


insisting that we don't need this injunction because 


they are now complying, but serious delays and omissions 
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have continued.  We still haven't received the staff 


training records and just two days ago we received a 


partial video recording of the incident, which we'd been 


requesting for four months.  


Recording is required under defendants' 


policies whenever they expect to respond to an incident 


with force or Tasers, as the corrections officers did 


here when responding to Mr. Borcuk's self-harm, but 


although we'd been requesting the video for four months, 


it was not until a couple weeks ago that we learned that 


only 15 seconds had been recorded and then that -- we 


were told that this recording was not available, that no 


one could locate it, and so it was only two days ago 


that we received it and it's only two seconds long.  


Now, had defendants been responsive to our 


requests four months ago, perhaps the footage would not 


have been lost.  But even if it already was lost at that 


point, learning that it was missing would have enabled 


us to question the corrections officers who were 


involved in the incident about what happened, why more 


footage wasn't recorded, and what happened to the 


recording.  


That would have helped us bring to light 


sooner a serious concern that defendants' practices, 


namely, that they're failing to comply with their 
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policies about recording serious incidents, a policy 


designed to protect their residents and staff.  


As explained in our memo of law, DRC is 


entitled to a preliminary injunction against defendants' 


continuing violations of our federally mandated rights 


to determine probable cause to investigate Mr. Borcuk's 


death and other suspected abuse or neglect and to access 


all records, including their investigative records, 


within days of request, not when it's convenient for 


defendants or when they deem their investigation 


complete.  


We continue to meet the elements of a 


preliminary injunction because defendants still have not 


produced the records -- all of the records, the staff 


training records in particular -- and notwithstanding 


defendant's recent production of many requested records 


in their efforts to moot out this case.  We remain very 


likely to prevail on the merits because defendants' 


withholding of records violated our rights under PAIMI 


and even if they have partially complied with PAIMI as 


we approached this hearing, their illegal conduct is 


capable of repetition yet evading review if they are 


allowed to moot out a case by turning over records only 


after we resort to litigation.  


Defendants' violations caused DRC irreparable 
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harm to our ongoing investigation by preventing us from 


conducting it effectively and potentially identifying 


continuing conditions of abuse or neglect and by forcing 


us to redirect our limited resources to unnecessary 


litigation.  


These harms continue today and are likely to 


recur going forward due to defendants' delays and 


disagreement with our federal authority.  


The balance equities is in DRC's favor because 


of the harm to our ability to protect vulnerable 


individuals and because defendants suffer no harm from 


complying with a law designed to protect their residents 


and because the records the defendants turn over must be 


kept confidential by us as to the same extent as is 


required by the defendants.


The public interest is strongly in favor of 


upholding federal law designed to protect vulnerable 


individuals with mental illness and to ensure the DRC 


functions as an independent check on state systems that 


Congress found to be frequently inadequate.


We ask that the Court grant our motion for 


preliminary injunction, ordering defendants to comply 


with all records requests within three days of the 


request, all outstanding records within two days from 


now, and to recognize our authority to access records, 
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including pending investigation and quality assurance 


records upon DRC's sole determination of probable cause.  


And, finally, we also ask that the Court waive 


the security bond for issuing an injunction, a 


preliminary injunction, because there's no risk to 


defendants from turning over records that they're 


required to turn over and which are required by us to be 


maintained as confidential as defendants are required. 


THE COURT:  Are you -- disputing the bond 


issue?  


MS. COURTNEY:  No, your Honor. 


THE COURT:  Okay.  All right.  Go ahead.  


MR. MILNE:  And finally on the bond, we're a 


nonprofit with limited resources.


Thank you, your Honor. 


THE COURT:  Thank you.  Now, let me just say 


that the history of this before you file your lawsuit 


and the motion, particularly the motion, and it looks 


like at the AG's office that gets forwarded to somebody 


who's more familiar with the statute perhaps.  


What happened prior to Attorney Courtney's 


involvement is troubling, very troubling, in light of 


the statute and what's required under the statute and 


essentially you get completely, I think, blown off by 


the Attorney General's Office until you file this 
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lawsuit.  


That is troubling to the Court, but it looks 


as though Attorney Courtney enters the picture and 


suddenly you get documents and she gets you two 


essentially big stacks or chunks of documents and then 


does meet-and-confers and is attempting, although she's 


running into serious hurdles -- bureaucratic, it sounds, 


hurdles -- in getting documents, but it seems as though, 


you know, you are not being blown off since her 


involvement.  And I'm just -- I'm making that 


observation based on reading the record.  


So it sounds as though the challenges to your 


authority and your ability to simply say, well, there's 


probable cause here, those were made by a different 


attorney within the AG's office.  Obviously Attorney 


Courtney wants to make some sort of argument with 


respect to probable cause, but it doesn't sound as 


though she's giving you the complete cold shoulder.  So 


that is certainly good news in terms of this case.  


Am I wrong about that in terms of at least 


there is somebody now who is aware of the statute.  


Obviously the DD Act has that time frame in it that's 


very short and clearly she has not been able to comply 


with anything close to that with respect to the records, 


but she seems very committed to at least trying to get 
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those records as soon as she can.  That's my impression.  


But tell me if I'm wrong about that.  


MR. MILNE:  You're right that Attorney 


Courtney has been much more responsive and we really 


appreciate that, although there have -- delays -- 


significant delays have continued and we -- I mean, it 


should also be noted that it took us filing this lawsuit 


and motion for an injunction in order to get that kind 


of responsiveness. 


THE COURT:  That is troubling.  


MR. MILNE:  And attorneys -- defendants' 


attorneys at this time have continued to -- they've 


never acknowledged that we did have probable cause to 


investigate and they have indicated that they are not 


willing to agree that that is solely our determination 


to make, which it very clearly is under the case law 


which says that P&As are the final arbiter of probable 


cause.  


So, you know, there are continuing issues 


despite the -- the improved responsiveness and efforts 


of defendants' counsel at this time that we think an 


order from this Court could go a long -- could address 


by making clear to the department that their staffing 


issues or bureaucratic inefficiencies or confidentiality 


of certain types of records, that those are not 
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acceptable reasons to delay a federally authorized 


investigation into suspected abuse and neglect that 


could still be ongoing.  


THE COURT:  All right.  Thank you very much.


Attorney Courtney.  


MS. COURTNEY:  Thank you, your Honor.  


We agree there was a delay in the beginning.  


It's really unfortunate.  But we're here now.  Once the 


case was assigned to us we took a look at it.  We're not 


contesting probable cause.  That's not something that I 


think we've ever indicated to DRC; we're not doing that 


in this case.  We understand that they have authority to 


come in and request records and we are trying to be as 


cooperative as possible in getting whatever it is that 


they request.  As soon as they requested to be in our 


facilities, we made it happen within several business 


days of their request.


We're also not disputing that as between the 


parties, DRC gets to make the determination of probable 


cause.  If we were to get to a hearing on the permanent 


injunction, though, there is case law out there 


supporting our position, which is that in some 


circumstances, that that determination is subject to 


judicial review.  But I'm not going to go there today 


because that's not an issue for -- for us today and, 
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really, as between the parties, we are working 


diligently to get them what they have requested.  


The Court has noted that we provided them with 


thousands of pages initially, within I think a couple 


days of our involvement within the case.  


With respect to what happened after 3/26, 


counsel talks about significant delays in getting 


training records.  The priority as of 3/26 was getting 


surveillance records.  And I have to -- I just want to 


place this a little bit in context.  


What's going on at DOC is that an individual 


passed away.  State Police is investigating.  So they -- 


they took over what could have been a DOC investigation, 


or it could have been a joint investigation, but it's -- 


it's a State Police investigation, which is a separate 


agency.  And, unfortunately, DOC provided them with the 


original surveillance.  And it took a while and a lot of 


coaxing behind the scenes with the criminal bureau, 


counsel for Major Crimes, counsel for Safety to even get 


back our original surveillance documents.  So that was 


the priority as of the 4/3 meeting.  


We are working on getting all of the training 


records.  We have never -- I don't -- we have never 


represented to DRC that we're not going to provide that 


and as soon as it is available, I'm happy to give it to 
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them as well as any other future requests that they make 


in the context of this case. 


THE COURT:  If I were to order that that be 


provided within a certain number of days, say -- 


obviously they want two days because it has been 


pending.  


If I were to order that you provide that to 


them within five days, seven days, that time frame, 


would that be something the department would -- could 


comply with?  Or do you even know?  


MS. COURTNEY:  I don't know, your Honor, 


without having my -- my client here.  And there's 


multiple people involved in trying to get those records 


to them.  So I don't know whether five days would be 


reasonable.  


I will tell you that we do have serious 


staffing issues, both at the DOC and obviously DOJ.  Not 


that that should excuse any sort of delay, but we are 


working diligently.  But we're not going to put people's 


safety and security at issue as well in order to put 


their regular jobs on hold in order to respond to 


discovery requests.  So it's -- it's taking some time. 


THE COURT:  I understand.  I would imagine, 


though, if it were a court order, there would be some 


priority placed on at least finding temporary help to 
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somehow comply with a court order.  


And in this case, while it's -- it's not you 


who has caused it, it certainly -- your law firm, if you 


will.  And, thankfully, you have come into the case now, 


but prior to that, a lot of time has been lost.  


And so I've got the lost -- the past behavior, 


a new actor, yourself, but past behavior which has 


really put the Disability Rights Center behind the ball 


in terms of this investigation.  So there's at least 


some justification, certainly, that -- on this end of 


things they would deserve a rather fast turnaround.  


Because at this point, it does appear as though DRC 


could have already suffered irreparable harm because of 


the late disclosure of this discovery and could continue 


in the future.  


Now, I'm not totally clear on how -- and 


perhaps you could help me with this -- how staff 


training records and training documents themselves are 


so critical to your investigation.  It sounds like that 


would, if she's going to try to prioritize and triage 


emergency information that you would need, that might be 


at the bottom of the list because if you're getting 


access to the individual officers and you're able to 


interview them, depose them, you can find out what their 


understanding is of what -- of how they've been trained, 
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whether they've been trained correctly, whether or not 


they have the necessary sort of minimal level of 


competence for, you know, what you're looking for.  


But I'm -- I'm looking at the issue of staff 


training records, training documents, and the commitment 


to get those to you, but also the -- the bureaucratic 


hurdles that Attorney Courtney is running into. 


I don't want to give too much credence to 


bureaucratic hurdles, especially in light of the past 


conduct here, through no fault of hers, but, 


nonetheless, massive delay in terms of you getting what 


you're entitled to under the statute.  


So can you help clarify for me why it is you 


need those within two days and help me understand just 


from the perspective of what you're trying to find out 


and investigate why those would be so critical and why I 


couldn't perhaps impose a seven- to ten-day sort of time 


frame on those?  


MR. MILNE:  Yes, your Honor.  


So one point is that we can go in and ask 


staff to speak with us, but they -- we cannot make them 


speak with us.  And so -- in fact, when we did make a 


visit and interview staff, some agreed and several did 


not agree to speak with us.  And so that would make it 


impossible to talk with them about their understanding 
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of their training, not to mention there may be 


credibility issues that -- that documentation -- 


THE COURT:  Sure. 


MR. MILNE:  -- would provide alternative.  


And as far as the importance of the staff 


training records, the sooner we can get to the bottom of 


any -- of what potential failings on the part of 


defendants resulted in this premature death, the sooner 


we can issue a report or take other steps that will -- 


that will, you know, shed light on that and hopefully 


lead to reforms of their -- if it is the training or 


whatever other conditions need to be reformed. 


And I just want to make a -- a related point 


about the three days or in the case of the records that 


we -- have already been pending for the last three weeks 


to date, these very short time frames, as -- as you 


know, Congress, in the DD Act, did already contemplate 


that facilities where individuals with disabilities are 


residing would have to respond to potentially voluminous 


or -- requests or requests for protected information and 


Congress saw fit to impose that kind of requirement 


anyway.  There's no reason why an individual with 


developmental disabilities should -- that the records 


should be provided more promptly for those individuals 


than for individuals with mental illness.  
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I understand the defendants have concerns 


about jeopardizing the security or safety of their 


residents and staff if they have to respond to requests 


for records within two or three days, but they -- this 


is a federally authorized investigation, like many other 


legally authorized investigations, they know -- they 


should be able to staff their -- their units adequately 


enough that they can both ensure health and safety and 


respond to legally authorized investigations.  


And I'm not -- I also am -- it's not clear 


to me that this -- what I would assume would be 


administrative staff collecting records and producing 


them have much of a -- that their time has much of a -- 


so much of a direct impact on the safety and security of 


residents and corrections officers.  


MS. COURTNEY:  Your Honor, if I may, I agree 


the DD Act provides a timeline of three days, but the 


case law cited by DRC -- I'm going to pull this up -- 


412 F.Supp.2d 1211 contemplates that in the context of 


an investigation by a PA under the PAIMI Act that we can 


look to the three-day guideline -- or three-day time 


period in the DD Act as a guideline, but courts have to 


consider the context of their request, the scope of 


their request and allow facilities leeway.  


I -- I obviously -- in terms of triaging their 
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requests, I see training records as being at the bottom.  


The fact remains that State Police still has not 


finished their investigation because they are waiting on 


an autopsy report from the medical examiner's office.  


So nobody knows what happened.  


And in terms of triaging things, I think that 


providing the actual documents, providing the actual 


investigative reports from DOC, providing the 


surveillance is more important.  We are going to get 


them, the training records, as they become available.


I will note that the commissioner has made 


this a priority and that any prior delays were really 


not DOC and should not be placed on DOC.  It should be 


placed on DOJ for not responding to them in a timely 


fashion.  But we are cooperating with them and we're 


willing to work with them.  And most recently we 


proposed an agreement whereby we can come to some sort 


of process by which their requests not just for DOC but 


for all state facilities should be responded to and it's 


my understanding counsel disagrees or does not or has 


rejected the proposal because it's too broad and it 


applies to all state facilities.  


So we are working with them and we're trying 


to come to a solution as to how to move forward and to 


provide them the documentation that they require.  
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THE COURT:  Any request they make with respect 


to anything they discover in this investigation would be 


handled by you, though; is that right?  


MS. COURTNEY:  That's correct, your Honor. 


THE COURT:  Okay.  All right.  Okay.  Anything 


further?  


MR. MILNE:  No, your Honor. 


THE COURT:  Okay.  And let me ask you, 


Attorney Courtney, before I get off the bench, I think 


I'll take just a brief recess and then come back on the 


bench before I adjourn.  


With respect to essentially the second prong 


of their request that I order the defendants to not 


challenge their probable cause determination with 


respect to any future requests that they make as a 


result of things they learn in this investigation, are 


you agreeable not to challenging that in the future with 


respect to this investigation and what they locate?  Are 


you -- are you agreeable to that?  


That would obviously -- that would obviate the 


need for an injunction with respect to that prong of 


your request if -- if Attorney Courtney is willing to 


say that we're not going to challenge the DRC's 


determination as to probable cause if they make any 


future related requests.  
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MS. COURTNEY:  I'll let Attorney Ross speak on 


this -- 


THE COURT:  Okay.


MS. COURTNEY:  -- issue, your Honor. 


THE COURT:  Go ahead. 


MS. ROSS:  Thank you, your Honor.  


I am a Senior Assistant Attorney General in 


the civil bureau.  I have worked with DRC for more than 


a decade now on these requests across all of our state 


facilities, so we are certainly familiar with it.  


We do want to apologize to the Court for 


wasting your time today on this issue.  We know it's 


troubling that there wasn't a response in a more prompt 


fashion and that has not been our experience in prior 


working with the DRC and it will not be in the future.  


With regard to agreeing to probable cause on 


anything related to this case, where we run into a 


little bit of an issue is what's related.  When we've 


worked with DRC in other institutions, something that 


goes from looking at one individual can then lead to 


reviewing documents, records, and information related to 


dozens of individuals.  


So to the extent they're asking for records on 


dozens of individuals within two days or seven days, 


one, that can be tens, if not hundreds, of hours of 
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staff time to compile those records, but in addition, we 


may run into the circumstance that we actually challenge 


that this is an individual that's covered by their P&A.  


If it's not an individual with mental illness, they may 


not know that yet.  We may have that information.  


We also may have instances where family 


members or individuals do not want DRC looking at their 


records.  And if that's expressed to us, we want to 


reserve the right to come forward and have the Court 


decide whether or not there's probable cause because it 


may be detrimental to an individual involved or it may 


exceed the scope of their authority.  Those would be -- 


THE COURT:  One thing is clear to me in the 


factual recitation as I understand it, though, is DRC 


has been very reasonable.  DRC has given you notice and 


then waited and then made the probable cause 


determination after studying the issue for 11 days and 


then sent the letter and gave you 21 days from that date 


to respond and there was no response.  


And then they continued to explain and they 


continued to explain their probable cause basis, trying 


to get this other attorney to look at this and react and 


comply with the law, frankly.  And there was patience 


exhibited on the part of Disability Rights Center, as 


far as I can tell.  There is no suggestion in this 
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record at all that they would be unreasonably demanding 


something, especially in the face of a reasonable 


response from you that this person doesn't have mental 


illness and here's why.  And it seems as though now that 


you're involved that a meet-and-confer would -- would 


resolve that.  


Correct me if I'm wrong, but I'm not seeing 


any unreasonableness on the part of the Disabilities 


Rights Center, at least in this case.  


MS. ROSS:  So with regard to Mr. Borcuk, no.  


It's our concern of, though, related inquiry that 


without some definition of what that might be, we would 


certainly need the opportunity to discuss that.  And 


there may be instances where because they do not fit in 


their class, we cannot explain to them or disclose 


confidential information as to why they are not entitled 


to that and we would need to seek the Court's 


assistance.  


And those -- those would be the only times 


that we would -- 


THE COURT:  You might -- 


MS. ROSS:  -- decline to agree to probable 


cause promptly. 


THE COURT:  Okay.  And is that -- let me hear 


from you in terms of your response to that.  That 
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doesn't seem unreasonable to me, what she's saying.  You 


don't seem unreasonable in anything that you've done.  


So I'm -- I'm curious how you respond to that.  


MR. MILNE:  So as you noted, DRC does -- you 


know, although we think the law is on our side to make 


demands of proponent of records request within three 


days, we don't actually impose a three-day deadline in 


the normal course.  We're doing that in this case 


because of the four-month delay.  


The -- or in the case of the training records, 


a delay of over three weeks.  


And so what we do is -- as you noted with 


respect to our initial requests -- give them the 


three-week deadline is we make requests that we think 


they can meet and we're not -- and we also don't just 


run into court whenever we get a response that is, you 


know, not within that deadline.  You know, we do work 


cooperatively with and reasonably with the facilities 


that we request records from, but we are not willing 


to -- to give up the right to deadlines as short as 


three days that we think the law provides us the ability 


to do.  


And with respect to a couple of the issues 


with probable cause determinations, the -- in this case, 


because Mr. Borcuk had already -- because Mr. Borcuk had 
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died, he couldn't authorize or refuse to authorize 


anything and nor could any guardian because the 


guardianship would have ended if he had a guardian.  


And so -- but in cases where individuals do 


have guardians, we always -- what we do is we request 


from the facility the guardian contact information 


before we request any records so that we can do what is 


required of us under the PAIMI Act, which is to contact 


the guardian to see if they want our help.  And there's 


a process laid out in situations like that for us to 


follow and we always follow that as long as we know, you 


know, the appropriate facts about whether a person has a 


guardian and that sort of thing.  


If the individual doesn't have a guardian, but 


is alive, similarly, we have to speak with that 


individual to try to gain -- or to ask them whether they 


want our help.  


There are, I think, some instances under the 


law that are very clearly laid out where if an 


individual or guardian refuses our assistance, I think, 


but it isn't -- it's not super clear in my head right 


now because it hasn't been relevant to this case, that 


we -- that there are some bases on which we can, 


nevertheless, request their records.  We have to give 


the individual and guardian the opportunity to authorize 
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us.  


And if -- you know, if an individual -- well, 


the last thing I want to say is that -- actually, I'm 


going to leave it at that.  Sorry.  


THE COURT:  That's all right.  I'm wondering, 


just as a practical matter, how you would word -- how 


you would want the Court to word an order for you today.  


And obviously you gave me a proposed order, but the 


landscape has changed and shifted somewhat.  You have 


proposed language for me now.  And if not, what I'll do 


is take a five-minute or ten-minute recess and then come 


back and ask you for proposed language.  


MR. MILNE:  So -- 


THE COURT:  Do you think you could do it off 


the top of your head now?  


MR. MILNE:  I guess we'll take the five 


minutes. 


THE COURT:  You'll take the five minutes.  


Okay.  


Attorney Courtney, did you want to respond at 


all?  


MS. COURTNEY:  No, your Honor, just to say 


that I think three days, regardless of the scope of the 


request, is just unreasonable.  It's -- we want to work 


with DRC, but there are other barriers to producing 
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certain documents within three days.  If it's just an 


incident report, one thing, sure, I can track the one 


person down.  But if they're looking for thousands of 


pages of documents that are in various parts of the 


facility, that just can't happen within three days.  


THE COURT:  And I don't think you would end 


up -- while ultimately I think they are requesting that 


in an order from me today, I ultimately think that 


Attorney Milne would meet and confer and -- with you 


about each request.  That would be my anticipation.  


But in any event, I will take a brief recess 


and then be back.  Thank you. 


(Recess taken from 3:37 p.m. until 3:57 p.m.)


THE CLERK:  This hearing is back in session.


THE COURT:  Attorney Milne, go ahead.  


MR. MILNE:  Okay.  Thank you, your Honor.  


So I do have some suggested revisions to the 


proposed order that I filed, which -- the proposed order 


that I filed is document 42.  And the -- on the second 


page of that document, we had proposed two particular 


orders.  


We propose now that the first order that we 


had originally proposed remain as it is; that defendants 


be ordered to provide to plaintiff within two business 


days from the date this order is signed all records 
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requested already by plaintiff pursuant to the PAIMI 


Act.  That "already" is not in there, but I think it's 


just clear from the use of the past tense that these -- 


that that refers to documents we've already requested.  


For the second order, we propose an addition 


to the current language.  Where it says currently that 


defendants be ordered to provide to plaintiff within 


three business days of any future request all additional 


records that plaintiff requests pursuant to the PAIMI 


Act in the course of its investigation, we propose 


adding a clause that says, or by a deadline set by 


DRC -- I'm sorry, set by plaintiff, if the -- if 


plaintiff provides a longer deadline.  


THE COURT:  If plaintiff provides -- 


MR. MILNE:  A longer deadline.  


So, in other words -- 


THE COURT:  Leaving it within DRC's -- 


MR. MILNE:  Yes.


THE COURT: -- discretion. 


MR. MILNE:  Because as we've discussed, that 


is -- that has been our practice is to provide longer 


deadlines that we think are meetable in situations where 


the sooner deadline is unnecessary or not practical.  


THE COURT:  Okay.  


MR. MILNE:  We'd propose a third order that if 
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defendants are unable to comply with the request within 


the given deadline that defendants must inform plaintiff 


within 24 hours of the request that they will not be 


able to produce the documents within the deadline.  They 


must still produce whatever they can within the deadline 


and they must inform us which records they are not able 


to produce within the deadline and why not and then 


provide those records as soon as possible, in no case 


longer than ten days. 


And, finally, we propose a fourth order that 


if in the course of DRC's current investigation of 


defendants, if DRC determines probable cause to expand 


the investigation to suspect abuse -- to suspected abuse 


or neglect of other residents of defendants' facility, 


defendants shall not deny or delay access to further 


records requested by DRC pursuant to the new 


determination of probable cause.  


THE COURT:  Let's say in that hypothetical -- 


or I'll give you a hypothetical; you notify Attorney 


Ross that you have found that there is probable cause to 


expand the investigation as to inmate number A and Ross 


says, well, that inmate is not -- doesn't qualify, 


isn't -- doesn't have a mental health issue, how is that 


handled under your proposed order?  


MR. MILNE:  So -- 
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THE COURT:  Because that would be a challenge 


to the probable cause determination. 


MR. MILNE:  Right. 


THE COURT:  So under paragraph 4 of your 


proposal, you're saying that she may disagree with that, 


but ultimately she has to turn over the records. 


MR. MILNE:  So, two things.  I mean, one is 


that that would be an instance in which the third order 


is triggered, where -- 


THE COURT:  Right, if they're unable to 


comply. 


MR. MILNE:  Yes. 


THE COURT:  Okay.  All right.  So that 


technically would be a challenge to the probable cause 


determination, though?  


MR. MILNE:  So maybe -- so maybe number 4 


needs to refer to number 3. 


THE COURT:  Okay.  


MR. MILNE:  I mean -- let's see.  The proposed 


number 4, it's not actually saying that they can't 


disagree that we have probable cause; it's saying that 


they can't deny or delay access to the records, pursuant 


to our expanded probable cause determination.  


And so I think that number 3 would already 


kind of be a possible option -- 
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THE COURT:  Uh-huh. 


MR. MILNE:  -- where they -- where they're 


unable to comply.  In this case, they'd be unable to 


comply because of -- presumably because of 


confidentiality protections that would only be waived in 


the case where the individual falls under the PAIMI Act.  


And so in that case -- yeah, maybe number 3 


needs to be played with a little bit so that it's not 


just when -- it's not just that they then have to 


provide whatever records by a longer deadline.  It's 


also that, you know, if the reason for why they can't 


provide it is that the person doesn't qualify, then we 


would need to have probably that meet-and-confer -- 


THE COURT:  Uh-huh. 


MR. MILNE:  -- in order to -- 


THE COURT:  Uh-huh. 


MR. MILNE:  -- come to an agreement or not 


over when the person qualifies.  


But I would add that if after that we still 


maintain that the person does qualify -- 


THE COURT:  Right. 


MR. MILNE:  -- then they should have to turn 


over the records.  And what they could do is turn the 


records over to us and then seek an order from -- seek 


judicial review based on kind of our -- 
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THE COURT:  Some statutory argument or -- 


MR. MILNE:  And, you know, we could always -- 


if the Court were to agree that this person -- that the 


records should not have been turned over to us, we could 


return the records or destroy them. 


THE COURT:  Okay.  


MR. MILNE:  I'm not proposing that that part 


be built in; I just want to kind of assure the Court 


that there would be remedies available to defendants if 


they are required to turn over records that, in fact, 


they should not have been required to.  


MS. COURTNEY:  Your Honor, what I would say to 


what's been proposed is that with respect to number 2, 


they've added "or by the deadline set by the plaintiff."  


I mean, I think there has to be -- and this is 


what I've been communicating to DRC -- there has to be a 


meet-and-confer requirement because part of the issue is 


they can send a letter; it's not always clear the scope 


of their request and I think a lot more can be done by 


having a conversation about what exactly we can do 


within the time frame they would like it.  


When we've had these conversations, it's 


become clearer to us what exactly they're looking for 


and what they're not looking for and then we can tell 


them exactly how long we think it will take.  
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I'm not sure that we would be able to comply 


with their request that we must inform them within 24 


hours why we can't produce a particular document, 


particularly in those instances where we're not really 


sure what they're asking for and in the instance where 


let's say there's one person who's keeper of the records 


that's just not there that particular day.  I mean, I'm 


not trying to be difficult, but there are various 


individuals at the facilities who are in charge of these 


particular tasks.  


And I think 3 and 4 are somewhat inconsistent, 


the fourth one being that in the course of DRC's 


investigation, if DRC determines there's probable cause, 


the facility won't delay in providing the records.  


What I would say and what I've proposed to 


them previously is that if DOC or any state facility in 


the rare circumstance disagrees that they have the 


authority to obtain the records that the State be 


required to file something in the court in the first 


instance, within a set number of days, so that that can 


be determined.  But obviously the cat's out of the bag.  


If we produce the records that we don't think they're 


entitled to, we've already violated confidentiality and 


they've exceeded their authority.  


So to the extent that they're asking us to 
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produce records where there's a disagreement as to 


whether or not they have the authority to request them, 


I mean, that's problematic. 


THE COURT:  Okay.  I need to think about this 


further and I would welcome proposed order language from 


both -- both of you.  I can tell you that with respect 


to the pending material, I think that that which you 


have already recovered by way of staff training records 


and training documents, I know there are still some that 


you are waiting to receive.  


With respect to those that you have received, 


my inclination is to order you to turn those over within 


two days.  


With respect to the remainder, it sounded as 


though there were third parties who were perhaps in 


control of some of those records.  Is that a correct 


understanding, various other entities that may have 


training documents?  


MS. COURTNEY:  It's -- it's possible, your 


Honor.  I think we're talking about training records 


only; is that -- is that correct?  


THE COURT:  I'm not exactly clear.  I know 


that DRC wants staffing training records and training 


policies and documents.  


MS. COURTNEY:  So I believe that we've 
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provided them with all policies and procedures that 


they've correct -- that they're requested.  It's my 


understanding that the only outstanding request is 


training -- training documents and that's to confirm 


that training has taken place, that an individual has 


received the training, and what exactly the training 


entails.  


We are starting to -- we have, late last week, 


started to receive some training documents.  I do have 


to speak to -- I don't know his title, the director of 


the academy and, to be honest with you, your Honor, I'm 


not really sure what his relation is to DOC and if it's 


even something that's considered a facility document, so 


I'd have to reserve the right to object to the extent 


that this is -- 


THE COURT:  Well, if it's just something you 


can't even access -- 


MS. COURTNEY:  Exactly.  Exactly. 


THE COURT:  Okay.  


MS. ROSS:  Your Honor, if I may, the 


corrections academy goes through Police Standards and 


Training.  So initially when a CO is being trained, they 


go through that academy.  Some records are sent back to 


DOC, some are held within Police Standards and Training, 


and those would not be Department of Corrections 
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records.  So we have to figure out where that line is on 


which records are theirs.  The ongoing training 


throughout the facility, we also have to confirm whether 


or not it was -- things that were sent back to the 


academy or they were in-house trainings and within the 


individual's records. 


THE COURT:  Okay.  So I would say then -- and, 


again, I am just giving you a sense of where I would be 


headed in a written order, but I'm not sure I would get 


it out in two days and next week, I will be gone.  So I 


want to make clear what my ruling is with respect to the 


pending pile of documents that you either have or you're 


waiting for and perhaps you can't even access.  


With respect to that pile, there are some 


documents that you've already recovered.  Those must be 


turned over within two days from today.  


Okay.  With respect to any documents that you 


think may be out there but that you cannot access, you 


must notify DRC within two days of that from today.  


So, in other words, if you're able to find out 


that the academy cannot provide you with these 


documents, you need to let DRC know that within two 


days.  


With respect to the remaining documents that 


you are, Attorney Courtney, trying to compile, put 
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together, I am going to order that those be provided to 


DRC within ten days.  


So that takes care of the pile of just pending 


requests.  


Now, with respect to the future requests, I 


need more time to think about that and I think I would 


benefit from proposals that you would have time to think 


about and even meet and confer, perhaps, and make a 


proposal to me that you can both agree on.  But if you 


can't, separately submit proposals.  


Today is Wednesday.  If you could have them to 


me by close of business tomorrow, that would be very 


helpful to me.  


But I was thinking along the lines of 


something like this:  That -- and let me just say that 


obviously there's been past -- potentially past 


irreparable harm.  So the question, though, for me is 


will there be likelihood of future irreparable harm.  


And, ultimately, I think the department -- Disabilities 


Rights Center comes to court today and, really, I think, 


rightfully feels entitled to seek a very short window of 


time between their demand for records and DOC providing 


them.  


However, in light of the change in attorneys 


and the change in behavior and counsel's open 







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


 


 


57


acknowledgment that this is not okay, what's happened to 


DRC before coming here today, and that they intend to 


fix it, one of whom's been with the Department of 


Justice for a lengthy period of time, I don't know about 


you, Attorney Courtney, but obviously DRC is concerned 


that perhaps you get assigned somewhere else and they're 


left with the same person who was giving them the cold 


shoulder earlier.  Obviously that cannot happen here.  


They need to have attorneys such as yourself who are 


responsive and understand the statute and your 


obligations under the statute, as you appear to 


understand it.  


And so I'm looking into the future and I'm 


thinking, are you going to suffer irreparable harm in 


the future with respect to these requests.  And let me 


just say that obviously compliance does not moot the 


issue and there is case law that you've provided in your 


brief dealing with the doctrine of cessation, which is 


new to me, but that makes sense that just because they 


have cured at least part of the problem -- I know 


there's still pending documents you want, but that it 


doesn't really moot your issue.  


So I think some sort of structured approach 


and I'm -- I'm going to throw this out to you, something 


along the lines of a three-day -- for future requests, 
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three-day window to provide records or a response as to 


why you cannot provide them, three days from the date 


you get the written request from DRC, a meet-and-confer 


requirement within five days of that initial letter from 


DRC, and then an outside limit for the State to provide 


DRC with those documents.  


Now, again, I'm remembering back to the DRC's 


original request to you which gave you 21 days in this 


case.  I'm thinking ten days as an outside limit.  So my 


thought was a structured time frame of a three-day 


window, give them the documents or tell them why you 


can't; meet and confer within five, and the date that 


we're measuring from is the date of the Disabilities 


Rights Center's request, so three days for your records 


or a response; five days, meet and confer; and then the 


records must be provided -- so, essentially, that you 


meet and confer and DRC says, here's why we still need 


them; you disagree; you will have to provide those 


records within a -- a ten-day -- and, again, this is 


just my -- my thinking during the recess.  


That gives a limit, an outside limit, of ten 


days for Disabilities Rights Center to get the documents 


and the burden would be on the State to come into court 


and say, Judge, we need this modified for some reason.  


They shouldn't have to come into court and say, Judge, 
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give us an order making them comply with this federal 


statute.  


So -- so that was the structure that I was 


coming up with in my mind.  It would be more, I think, 


definitive and the outside limit would be a ten-day 


limit as opposed to the one that you originally 


proposed, which was 21 days.  


What are your thoughts with respect to that?  


And, again, I'm just thinking out loud.  


MR. MILNE:  I just have -- well, my thoughts 


are that that sounds almost perfect, I -- in terms of, 


you know, a reasonable approach to addressing the 


concerns that you've heard today.  


I have a question for clarification.  We're 


talking about the meet-and-confer requirement within 


five days.  Were you thinking in instances where 


defendants have indicated that they're not going to be 


able to respond?  


THE COURT:  Well, they may provide you with 


some of those records within three days, let's say, but 


they're saying, the other records, we can't provide.  


They need to give you the records and a response as to 


why not within three days.  


So it may be they give you both, records and a 


written response as to what they can't provide you -- 
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MR. MILNE:  Okay.  


THE COURT:  -- and then whatever the issue is 


after a meet-and-confer, they only have ten days left.  


I'm sorry.  They only have -- it would be five days 


because it's ten days from the date of your original 


letter.  


Does that answer your question?  Ask it again 


and -- 


MR. MILNE:  So I just want to clarify that 


every time we make a records request, we're not going to 


be obligated to do a meet-and-confer five days later; 


it's only when they're not able to comply -- 


THE COURT:  Correct.  That's correct.  Right.  


You wouldn't need a meet-and-confer in that instance.  


You only need the meet-and-confer, you're right, if 


they're saying, we can't provide them.  


MR. MILNE:  So, I mean, that being the case, 


my only comment is we would -- we would be pleased if 


you issued that order that you just proposed.  I know 


that's just what you're thinking and you want proposed 


orders from us.  We're happy to do that, but we would 


also be happy to accept that -- 


THE COURT:  Okay.  Let me see what Attorney 


Courtney thinks of what I just proposed.  


MS. COURTNEY:  Thank you, your Honor.  
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I -- well, just one clarification -- 


THE COURT:  Yes. 


MS. COURTNEY:  -- as to whether you're talking 


-- you're contemplating business days versus calendar 


days.  


THE COURT:  I really wasn't thinking about 


business days intervening, but I guess that could be a 


problem if a letter goes out to you on a Friday.  


So, ultimately, any suggestions as to how to 


cure that problem?  


MS. COURTNEY:  Well, I guess what we would 


suggest is that -- 


THE COURT:  Not including nonbusiness days?  


MS. COURTNEY:  Well -- 


THE COURT:  Would that be all right?  


MS. COURTNEY:  Right.  But, going back, the 


three-day window to make a response, that -- that 


shouldn't be a problem at all.  The issue is going to be 


to the extent that the request is somewhat vague.  


And so I think what we would -- so what we 


would propose is that whatever outer limit the Court 


proposes -- and ten days, ten business days, I think, is 


more than reasonable -- that that be -- that start from 


whenever the meet-and-confer happens so that we're all 


on the same page as to exactly what documents are being 
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requested.  


THE COURT:  Hmm.  Okay.  What do you think of 


that, Attorney Milne?  So that would be ten business 


days from the date of the meet-and-confer.  That's still 


within that -- certainly within that 21-day time frame 


that you originally gave them, which they completely 


ignored, but ... 


MR. MILNE:  Your Honor, I think we can live 


with that. 


THE COURT:  You could live with that.  Okay.  


All right.  So let me repeat that so that you 


all understand it and you will know then what my order 


will look like.


And I think what I will do is because we've 


gone over this on the record, I will simply issue the 


injunction for the reasons stated on the record and lay 


out for you the time frames and, you know, make a 


finding with respect to the likelihood of irreparable 


harm in favor of the Disabilities Rights Center with 


respect to the pending materials and order that those 


that have already been compiled by the defendants be 


provided within two days to the Disabilities Rights 


Center.  And to the extent you are going to be unable to 


provide any responsive documents that you notify them 


within two days of today's date.  
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And then any future -- any of the pending 


requests that you have not yet obtained, you will have 


ten days to provide those.  Okay.  Those are staff 


training records.  


Now, with respect to any future requests, the 


Court orders the following:  That within three days from 


the date of a -- of a written request -- receipt of a 


written request from Disabilities Rights Center that the 


defendants will provide the requested records to 


Disabilities Rights Center within three days from the 


date you receive their request and/or a response as to 


why you cannot provide certain records that have been 


requested, also within that three-day window.  


With respect to any documents that you are -- 


that the State is saying they cannot or will not provide 


or cannot provide, there will be a meet-and-confer 


within five days of receipt of the Disabilities Rights 


Center letter.  


And if there's no agreement reached at the 


meet-and-confer, the defendants, the State, must provide 


all requested records within ten business days from the 


date of the meet-and-confer.  


Done.  Everybody in agreement?  Everybody 


clear?  


MR. MILNE:  Yes, your Honor. 
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THE COURT:  And I'll issue a written order 


that is consistent with what I just -- what I just 


stated.  All right?  


MR. MILNE:  Thank you, your Honor.  


THE COURT:  Attorney Courtney?  


MS. COURTNEY:  Thank you.  I just want to 


clarify. 


THE COURT:  That's all right.  


MS. COURTNEY:  If -- if there is an issue 


beyond the ten days, which we don't expect there to be, 


that DOC would have the affirmative obligation to come 


into the court and ask for a modification of the court 


order. 


THE COURT:  That is correct.  My order will 


require that you provide those within ten days from 


the -- business days within the date of the 


meet-and-confer.  If you're still objecting to that, it 


would be your -- 


MS. COURTNEY:  Correct.


THE COURT:  -- obligation.  Yes.  Okay.  


MS. COURTNEY:  Thank you. 


THE COURT:  All right.  Thanks to all.  


Court is adjourned.  


MR. MILNE:  Thank you, your Honor.  


(Proceedings concluded at 4:24 p.m.) 
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with Class B felony punishable by up to 3 ½ to 7 years in prison.

http://indepthnh.org/2017/12/07/death-at-nh-state-prison-residential-treatment-unit-being-
investigated-in-concord/

http://indepthnh.org/2016/02/18/mom-threatened-with-arrest-for-bringing-cellphone-to-
visit-son-in-secure-psychiatric-unit/

The prison refused to provide timely responses to records requests to The Disability Rights
Center a statewide non-profit organization that is federally authorized to investigate possible
violations of the Protection and Advocacy for Individuals with Mental Illness Act.

http://indepthnh.org/2018/04/20/disabilty-rights-center-investigates-possible-abuse-and-
neglect-in-mentally-ill-inmates-death/

The court transcript details that 6-7 corrections officers entered the cell because the inmate
who was scheduled for release was engaging in self injurious behavior. Also the DRC only
received 2 seconds of video of an encounter that resulted in his death. NH has yet to provide
the cause and manner of death to the public, or to the family some 2 and a half years later.

On November 2018 Representative Renny Cushing received a letter from DOJ indicating There
is a federal “law enforcement proceeding” going on at the Secure Psychiatric Unit.

http://indepthnh.org/2018/11/27/feds-say-there-is-ongoing-law-enforcement-proeeding-at-
secure-psychiatric-unit/

Other news articles about the Laurie list (EES) include someone from the SPU is on the list as
well as someone at the Medical Examiners office.

http://indepthnh.org/wp-content/uploads/2019/04/newapril.pdf

There is no transparency through concrete prison walls!

Please consider all that work for the state in a Police capacity!

Wanda Duryea

Farmington, NH 03835
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